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UNITLD STAILS OF AMLRICA, APPLLLANT,
. ND. 10930 Vs.

‘ FLDLRAL DLPOSIT INSURANCE CORPORATION
: IT AL., APPLLLEES.
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‘ Appeal {rom the District Court of
larris County, Texas

The Burcau of Indian Af{fairs (BIA}, an agency
K of the United Staiecs Department of the Interior, sought 2z .
court order directing the Federzl Deposit Insurance Corpora-
5: tion (FDIC), acting as receiver for'a state bzak, Franklin

Bank, loustoa, to pay an amount 5till owing on dcposats,

including unpaid interest, and interest on that total frow
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o - . the date of the bank's closing. The BIA asserted thzr under
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31 U_S.C. § 191 its claim was cntitled to prioTity over conmen
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ereditors as a debt owed to the United States. The creditors
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of the receiversbap and liquidation of Franklin Bank whose

connmon claims have been allowed contend throupgh an attoracy
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ad litem that such starwte, as applied to insplvent, Smsured
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banks, has been impliedly xepexled.  They yely on & 1974

.

.

amendmernt to 12 D.S.C. % 1821, a part of the FDIC Acz, thal
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_{ - . included a specifac provision for the insurance of public
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funds up to $100,000,and on the passage of the additional

:‘f‘ collateral security provisions of 25 U.S.C 8 162z z=md of 31 L.

5 2p2.6. hc partics {iled a stipulation as to the material

facits. The trial court pranied ihe creditor®s motion for
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sumnary judguent denying the BIA's claim on the bank's asscls
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-Q.Qt ! 35 cithey a priority »r common claim but rulinp that the I'DIC
» b4

3. ) is cntitled to @ comse  claim for its poayments on the BIA's
A i

~~ ' . . -

3 E: inswied deposits. BIA ajuo moved for swmmary judgment in the
ERCS trial court, We reverse and render as to principal and jnterest
}7’%\ to the date of banlruptcy,
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The BIA had §7,900,508.00 in certificates of
deposit with the Franllin Sank when it cluscd. These
deposits vere collatcralized with Govérnmcnt Kkational
Mortgage Certificates in the face amount of §5,217,780.37-
They were sold by the B1A for $4,51D,.303.39, and the BIA
Teceived $2,930,871.350 in dcposi{ insurance payncnts {rom
the FDIC. The BIA submitted 3 claim for ithe $461,367.00
balance duec on CD's plus $80,734.22 intcrcét on then to

the date of closing 2nd 3 second claim for $95,533.71 plus
$134.87 pcr day until psid for post-closing interesti. The
FDIC, as receiver, den}cd priority status to both claims but
ashed for appointment of an atrtorney ad lirem for creditors
of the bank since it would have a conflict of interest in
deciding the claims in that it is subrogated to the EIA's
rights and uwould be entitled to priérity clairant’s status
as to the $2,930,571.50 paid to the BIA if the BIA was found

to be a priority crediter. 12 U.S.C. 5§ 1521(p); V.A.T.S5.,

. Ari. 489(b) % 2. The BIA urpes only its first clalm on appeal.

The first point raised by the poversment is that
1he court crred in failing to prant prioriry status o the
claim of the BJA =2s recuired by 31 U.S.C. §19) {1970):

“"Yhenover any person indebted 1o the Unaited
States is insolvent, or vhenever the estate

of any deccascd deblor, in the bands of the
executors or administrators, is insuffaicient

to pay all the debts due from the deceascd,

the debts due to 1he Unmited States shall be
first sotisficd; and the priority cstablished _
shall extend as vell to cases in which a debtor,
not having sulflicient property to pay all his
debis, males a voluntary assipnment thercof,...
as to cases in which an act of bankruptcy is
committed.*

Appellces argue thoat this statute has been impliedl)
L] -
repealed because it is in conflict with the purposcofilic 1974

amenduent to the Iederal Deposit Insurance Act, 12 U.S.C. 2

1821 (a) (2)(A), which is to cncourape investment in financial
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institulions to assist in stabilizing the cconomy. This
awendmncnt allows public funds Lo be insured up to §100,000
per account. Further,BlA deposits are ‘now protected by

- additaonal collateral in {cderal government sccurities equal
in face waluc to the uninsurcd porraon of the deposits

31 C.f.R. 8 2D2.6 [2575). Appellces also contend that by
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requiring security {for its deposits in starte bonks the

é' federal government bhas waived itls rights undexr the peneral

f prioraty statute.

3 ; . \1. ' Appcllees point To 2 cvase in which priority was

! ; 3 N denied to federal deposits-in a national bank. Cook County )

National Bank v. United States, 107 U.S. 345 {1883). The

. D.S. Supreme Court moted that under the National Banking Act,

[EC- =y
-
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* - national banks are rcquiréd to deposit with the U. 5. Treasurer

b bonds of the U.S. as security for deposits of public money.

. Turther, that the Act constituted *by itsclf o complete system

A,
»
-

' . v for the establishuent and governwent of national banks,”
including full provisions {or the vinding up of the institutions ‘?ﬂ
and {or the distribution of the entire assets of the danks in 355'

/ ™y case of {aijure, giving prcfcrence only 1o claims of the Uniied

———

t : ’ States in reiwbursement For advances im redeeming certaan motes
I3 H
v _}ﬁ . ' of the bank. *These provisions must be deemed, thercifpre, 1o )
i 13 -

. withdraw national banks which have failed {ryom the class ol

y: o . -insolvent persons out of whose cstates demands of ithe Unated

: States arc to be paid in preference to the claims of other
“ l'J - - creditors.” These specific provisions were found 'inconsistant
and yepugnanit™ to the peneral priority sistute, so thc priority

statulc was acquired to yicld to the comprehensive banking act.

:
oo
$ 7 A pivotn) quesition hefore us is whether the provisions of 31
1 v .
, K V.S.€. 5§ 191 have been implacdly repecaled as Lo statc bhanks as

. R well as to national banks.
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Qhe virtually 3dentical predecessor of the

dedexal praoraty staiuic was Jlevised Staiutes 53466. 11

was held 1o entatle Indian deposits to be priority oblipgations

duc {rom an insolvent state bank. Bramwvell v. United States

Tidelity & Guaranty Co-, 269 U.S. 483, 46 5.Ct. 176 (1926).
- *The loicr courts rightly held that the

amount owed by the bank was a debt due to the
United Stares.

“Appellee {assapnee of the Indians}) as
entitled to priority 2f, within the meaning
of scction 3466, the bank...commiitcd an act
. of bankruptcy.v

Of course the Nationzl Bank Act does not zpply to .

state banks. We do not find the federal priority statute and

3 the increases in sccurily yequirenenis to be drrcronciloble

statutes. The 1972 amendment to the Feder:l Deposit Insurance

Act merely imcreases _the insured amounts on public funds from

$20,000 to $100,.000. Rarionale for thz increase is reflected

in rcemarls of Congressman Sullivan:

- o e = =

“Turthermore, the provisions of H.R. 1121
dealanp with deposats of public funds will
CNCOUT2LC QTRALEeT COTPCTATion anony sSavings
institutions in provaiding more attractive
interest terms for the deposit of povernment
funds.”™ 120 Cong.Rec. Z0062 [1974). -

s

This cnactmznt did_mot chonge the fact that public funds must .

-be 2dequaic)y secuved; 31 chanped the socurity method to
encpurage higher jnterest rates by lowering the cost of
colloteralization boyne by the savings institution.

Amendment or repeal by inplication are not Iavored
. -docirines. “To be cffective, an iﬁcndmcnt of a prior act
ordinarily must be capress. Amendments by implication lile
. repeals by implication, are not favored and will not be uvheld
in doubiful cases. The legislature will not be held to ! e
chanped 2 law it did not have under consideration while cn-
acting a later law, unless the tcims of the subsequent act
arc so inconsistent with the provisions of the prior law that

they cannot stand together.™ JA Sutherland, Statutes and Statutory

Constinction 139-140, § 22,13 (4th ed, 1972).
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“In the sbsence of some affatTmative showving

of an intention to repeal), the only peimissable
justification for a repeal by implacation is
when the carlier and later sfatutes are irrccon-
cilable.® Moripn v. Mapcari, 417 Y.S. 333,

550 (1974).

“The Supreme Courl yequaves that 31 U.S.C. § 181 be corstrued

libeTally and states 1that only the “nlaanest inconsastency™
siate iE N

would warrant a finding of irplied exception. U.S. v. Moore,

423 U.5. 77 (1975).

. Appelleest argunent that priority'is vaived by the

., provisions for sccurity is dispelled in both zthe Cook County

i . National Banl case, supra, and in the Dramweld case, supra. - .
hherc U. S. bonds supported the deposits but were insufficient

= .y . 1o cover the amount lost, the U. 5, Supreme Court has held

PO
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o that the deficiency would be entitled to priority if found

»

within one of the priority statutes. The federal priority

e o
.
it
)

Siatutc was, in a 1964 cose, held to apply vhether oF not tne

- -~

i debt was sccured by a lien. United States v. Vermont, 377 U.S.
’ -

.
watear ¢

—

A . . 331, 337 (1964
'} - Appellees present logiczl arguments supporting iheir
j position that the priority stztute shovld no longer belﬁcld

W . : . applicable to deposits in staig banks. We cannot say, howzver,
. 'ﬂ . : . ‘ . that it has been repealed by implication.

. A Nor do we find i1liat Texas statutes concerning the

e *
)
-

. * rights of depositors of closed state banks prevent application :

of the federzl priority stotute to liguidation of those banks.
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We sustain the appellant's {irst point, and we

o g
s

agree wilh its sccond one: ‘that the BIA is at least entitled 1o

o
wh " asze 'j:‘ .

7

. common creditor status. A claim which is determincd not to bec

preferred is then a common clain.

“With these provisions for security apajnst
pussible louss feor moneys deposited, it would
scem only equatable that the Government should
call for such security and, if it prove insuf-
ficient, talke the position of other cicditors e
in the distiibution of the assets of the bank
in case of 1t« failure,” Cook County MNotional

-
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R Bank v, Wmated States, 107 U.S. 445 (1803).
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The B1A filed jts clain in compliznce with
Article 342-509 of Vernou's Texas Cavil Statnies and should
at least be decnmed a common cyeditor. fppellant was a
deposator in the bank 2nd 13 at least » common rredator for
the arount o.cd above the value of the proceeds of the
collateral. Denson v. Shaw, 62 S.N.2d 3434, 337 (Tex.Civ_.App
1935, writ ref'd}.

For the reaspns already stated, we hold that the
trial court should have granted the moiien for sumwary judgucni
¥iled by the BIA secking priority status for its clminm, intluding
the principal amount plus intercst to the date of bankruptcy.

The judgment of the trial court is reversed, angd

Judgnent is rendered thatr priority stiatus be accorded to the

BIA clain for the principal zamount of $461,367 plus intercst of

$80,734.22,

. . Js/ Thil Peden
. - Associate Justice

e

Judgnent rendered and opinion filed November 3, 1977.
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